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Proposal for panel discussion: Censorship and controls online – case studies from Thailand and recommendations for moving forward in Asia Pacific

Recent developments on the Internet have seen the use of increasingly sophisticated measures to regulate web contents. In China for example, the government has adopted an extensive system to filter and block out contents on the Internet that contain words such as “human rights” and “democracy”. This has indeed set a precedence for other Asian countries: for example, even in India – the world’s largest democracy – the Delhi High Court in India has recently warned Internet service providers that it could order measures of censorship similar to that of China if they failed to protect religious sensitivities in the country. Within Southeast Asia, a number of countries have taken measures to control information online or penalize persons who violate established prohibitions that protect national security as well as dominant cultural norms. In these countries, online news and information has been the most frequent source of attacks against journalists and bloggers who dare to relay important news and commentary that normally would not find space or airtime.

Another emerging concern, as noted by the UN Special Rapporteur on the right to freedom of opinion and expression in his 2011 report to the UN Human Rights Council (A/HRC/17/27), is the practice of censorship that is timed to prevent the access or dissemination of information during key political events, such as elections and social unrest. This was most notably practiced by governments in the Middle East during the “Arab Spring” in 2011. With the rise of popular social movements that are critical of governments and their policies in many countries across Asia, coupled with several scheduled elections in the next couple of years that could potentially see challenges to power of governments in several Asian countries, there are indeed real and serious concerns that this practice will also emerge as a trend in the region. The Rapporteur had strongly condemned state censorship and persecution of intermediaries, referring to Thailand, in his May 2011 report to the UN Human Rights Council. Thailand has been under scrutiny from the international community for its use of the Computer-related Crimes Act against persons or intermediaries who violate the anti-lese majeste Article 112 of the Penal Code. The cases reflect the contentious issues involving free speech and incitement, the problematic nature of regulating data and content, the responsibilities of intermediaries, interpretations of national security in the context of free speech, national security concerns and the transparency in the process of law making. 

The experience of Thailand resonates across Asia, with more and more states adopting specific laws to control the internet through surveillance, censorship or outright blocking, and where these laws have not been developed fully, resorting to existing criminal laws to govern content and behaviour.  A useful starting point in addressing these questions is the recognition of limitations of freedom of expression, including censorship, that are provided by international human rights laws on narrow grounds such as national security, public order, public health and the rights of others, including the protection against incitement to hatred and violence. However, because Internet censorship measures are taken in a non-transparent manner in most Asian countries, it is difficult to determine whether measures taken are indeed legitimate and necessary. 
The aim of the panel is to contribute to the discussions on the need for guaranteed protections for online freedom of expression, based on the case studies in Thailand, which are relevant for societies in the Asia Pacific. It will also aim to make recommendations for governments, corporations and civil society on their roles and responsibilities in protecting freedom of expression within the ambit of international standards on rights and limitations.  

Proposed panelists:

1. Asian Forum for Human Rights and Development (FORUM-ASIA)“Social Media and Freedom of Expression in Asia”(Name to be confirmed) 

FORUM-ASIA’s presentation will be based on the findings of its new publication, “Social Media and Freedom of Expression in Asia”, which is based on two regional symposiums on freedom of expression, namely the “Regional Symposium on Social Media, Freedom of Expression and Incitement to Hatred in Malaysia”, held on 14-15 January 2012 in Singapore, and the “Regional Symposium on Criminalization of Free Speech, Expression and Opinion and the Role of International and Regional Mechanisms in Protecting Freedom of Expression”, held on 15-16 July 2011 in Jakarta, Indonesia. These two regional symposiums brought together more than 50 participants from close to 20 countries across Asia. The presentation of FORUM-ASIA’s new publication will focus on the issue of Internet censorship in Asia, in line with the theme of this proposed session. Recommendations specific to different stakeholders (States, intermediaries, non-state actors, etc.) will also be presented.

2. Sinfah Tunsarawuth, Legal Officer, Media Defense - Southeast Asia “Cyber & Computer laws in Southeast Asia and impact on freedom of expression”

The presentation will focus on the problematic nature of laws attempting to regulate the internet. This ranges from cyber laws and laws on national security and criminal defamation, with a focus on the trends in Thailand. The presentation will also discuss possible reforms and the framework for laws governing the internet not just in Thailand, but also in Southeast Asia. 
3. Chiranuch Premchaiporn, Criminal Defamation and censorship online – a new hunting ground  

The presentation will focus on the experiences of an intermediary in the case of online defamation and intermediary liability. Chiranuch will also speak on how the trial has opened a pandora’s box on the lack of clear guidelines in the laws intended to control and regulate the internet. 
4. Supinya Klangnairong, Commissioner, National Broadcasting and Telecommunications Commission of Thailand 

The presentation will focus on the challenges faced in balancing the considerations of freedom of expression and national security in regulating content providers in Thailand. It will also share lessons learnt that could be useful for other countries in setting up national regulatory bodies on telecommunications and multimedia.  
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